
What Are the Available Remedies for Intellectual Property Right
Infringement in Nigeria?

Description

Intellectual property (IP) rights are critical to protecting innovations, creativity, and brand
identities, especially in the fast-growing Nigerian economy.

However, when these rights are infringed upon, what remedies are available to the rightful
owners?

This article explores the various legal remedies available for intellectual property right
infringement in Nigeria, supported by case law, to guide business owners, creators, and
innovators.

Types of Intellectual Property Rights

Before diving into remedies, it is crucial to understand the types of intellectual property
rights that exist in Nigeria, including:

1. Trademarks: Protect logos, slogans, and symbols associated with a business.
2. Patents: Protect inventions, processes, and new technology.
3. Copyrights: Protect artistic, literary, and musical works.
4. Industrial Designs: Protect the aesthetic aspects of a product.
5. Trade Secrets: Protect confidential business information.
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Each type of intellectual property can be infringed upon in different ways, and the
remedies available often depend on the specific violation and the right in question.

Remedies for Intellectual Property Right Infringement in Nigeria

When IP rights are infringed upon, the Nigerian legal system provides several remedies,
depending on the circumstances. Below are the key remedies:

1. Injunctions

An injunction is a court order that either prevents the infringing party from continuing their
infringing activities (restrictive injunction) or compels them to take certain actions (
mandatory injunction). Injunctions are often the first remedy sought by IP owners
because they can prevent further damage to the intellectual property.

Case Example: Ferodo Limited v. Ibeto Industries Ltd (2004), where the court
granted an injunction against Ibeto Industries for infringing on Ferodo’s registered
trademarks.

2. Damages

Damages are monetary compensation awarded to the IP owner for losses suffered due to
the infringement. The court can assess damages based on the profits the infringer has
made from the infringement or the actual loss suffered by the IP owner.

Types of Damages:
Compensatory Damages: To cover actual losses.
Punitive Damages: To punish the infringer for willful infringement.

Case Example: In Niger Chemists Ltd v. Nigeria Chemists, the court awarded
damages for trademark infringement, compensating the plaintiff for the loss of
revenue due to the defendant’s unauthorised use of a similar trademark.

3. Account of Profits

In some cases, instead of seeking damages, the IP owner may request an account of
profits. This remedy forces the infringing party to surrender the profits they made as a
result of the infringement. It is typically used in cases of copyright and patent
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infringement.

Case Example: Niger Chemists Ltd v. Nigeria Chemists also highlighted the remedy
of an account of profits, where the infringer was ordered to pay back the profits
earned through unauthorised use of the trademark.

4. Delivery Up and Destruction

A court can order the infringing party to deliver up or destroy any products or materials
that infringe on the intellectual property rights. This is particularly common in trademark
and copyright cases where counterfeit goods are involved.

Case Example: In Microsoft Corporation v. Franike Associates Ltd (2011), the court
ordered the delivery up and destruction of pirated software copies.

5. Anton Piller Orders (Search and Seizure)

An Anton Piller order is an order granted by a court that allows the plaintiff to enter the
infringer’s premises to search for and seize evidence of infringement. This remedy is often
used in cases where there is a risk that the infringing party will destroy evidence.

Case Example: R. Benkay Nigeria Ltd v. Cadbury Nigeria Ltd is a case where an
Anton Piller order was applied to secure evidence of trademark infringement.

6. Mareva Injunction (Freezing Order)

A Mareva injunction is a court order that freezes the assets of the infringing party,
preventing them from transferring or dissipating their assets until the case is resolved.
This ensures that the infringer cannot avoid paying damages or an account of profits by
hiding or moving their assets.

Case Example: B.J. Export & Chemical Co. Ltd v. Kaduna Refining & Petrochemical
Co. Ltd (2002), where a Mareva injunction was granted to freeze the defendant’s
assets in a trade secret dispute.

7. Criminal Prosecution

In Nigeria, some IP infringements, particularly copyright infringement, can lead to criminal
prosecution. The Nigerian Copyright Commission (NCC) has the authority to initiate
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criminal proceedings against individuals or organisations involved in piracy or counterfeit
production.

Case Example: Nigeria Copyright Commission v. Madubuko (2002), where the
defendant was criminally prosecuted for piracy of copyrighted films.

8. Declaratory Judgments

A declaratory judgment is a court declaration that affirms the rights of the IP owner. This
remedy does not involve any specific action but simply confirms the legality of the IP
owner’s claim, helping to prevent future disputes.

Key Decided Cases on IP Infringement in Nigeria

Several landmark cases have shaped the landscape of intellectual property enforcement in
Nigeria. Here are some notable ones:

Ferodo Limited v. Ibeto Industries Ltd (2004): This case involved trademark
infringement where the court granted an injunction and awarded damages to the
plaintiff.
Niger Chemists Ltd v. Nigeria Chemists (1961): One of the earliest cases on
trademark infringement in Nigeria, establishing key principles for assessing damages
and awarding an account of profits.
Microsoft Corporation v. Franike Associates Ltd (2011): The court ordered the
destruction of counterfeit copies of Microsoft software, setting a precedent for the
enforcement of copyrights in the software industry.
R. Benkay Nigeria Ltd v. Cadbury Nigeria Ltd (2006): This case highlighted the
use of Anton Piller orders to secure evidence in cases of trademark infringement.

Frequently Asked Questions (FAQs)

Q1: What should I do if my intellectual property is infringed in Nigeria?
If your intellectual property is infringed, the first step is to issue a cease-and-desist letter.
If the infringement continues, you may seek legal remedies such as an injunction,
damages, or an account of profits.
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Q2: How long does it take to resolve an IP infringement case in Nigeria?
The duration of an IP infringement case depends on the complexity of the case and the
court’s schedule. It could take anywhere from several months to a few years.

Q3: Can I claim both damages and an account of profits?
No, under Nigerian law, an IP owner can claim either damages or an account of profits, but
not both.

Q4: Are there criminal penalties for IP infringement in Nigeria?
Yes, particularly for copyright infringement, there are criminal penalties, including fines
and imprisonment, depending on the severity of the infringement.

Q5: How can I prevent IP infringement?
To prevent IP infringement, register your intellectual property rights, use non-disclosure
agreements (NDAs), and actively monitor the market for potential violations.

Common Misconceptions About IP Infringement in Nigeria

“Registering a business name is the same as registering a trademark”: This
is a common misconception. Registering a business name with the Corporate Affairs
Commission (CAC) does not protect your brand from infringement. Only trademark
registration can provide such protection.
“Copyright protection is automatic, so I do not need to take any action”:
While copyright protection is automatic upon creation, formal registration
strengthens your claim and makes it easier to enforce your rights.
“IP infringement only affects large corporations”: Small businesses and
startups are equally vulnerable to IP infringement. Protecting your intellectual
property from the outset is essential, regardless of the size of your business.

Conclusion

Intellectual property rights are a critical asset for businesses and creators in Nigeria. When
these rights are infringed, the Nigerian legal system offers several remedies, from
injunctions and damages to criminal penalties.

By understanding these remedies and taking proactive steps to protect their IP, Nigerian
businesses can safeguard their innovations, brands, and competitive advantage.
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Whether through civil suits, criminal prosecution, or out-of-court settlements, enforcing IP
rights is essential for fostering a thriving and innovative business environment in Nigeria.

Category

1. Industry Insights
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